


Roxboro Board of Adjustment
Minutes of August 28, 2020 & September 17, 2020 (Mtg Reconvened at Second Date)
7:00 p.m. 

Members Present:		Ms. Katherine Liggitt
				Ms. Martha Butler	
				Ms. Cristina Adams
				Ms. Kim Fox
				Mr. James Reardon
				Mr. Gerald “Jermaine” Wallace (Alternate for BOA)

Members Absent:			Ms. Tonia Allen (Board Member Margaret McMann was the applicant.)

Others Present:	Planning and Development Director, Lauren Johnson and 
City Attorney, Brady Herman
				

1. Chairwoman Martha Butler called the meeting to order at promptly 7:00pm on August 27, 2020 and asked each member of the Board state their name for the record. 
2. Approval of previous minutes: A motion was offered by Mr. James Reardon for approval of the minutes. There was a second by Mr. Gerald Jermaine Wallace, and upon being put to a vote was carried unanimously. 
3. Allowance of Signage Greater than Maximum Permissible for a Secondary Wall:
Margaret McMann – Person County TDA
705 Durham Road
Roxboro, NC 27573
Request to allow more than the maximum square footage for secondary wall signs in the B-1 zoning district, as outlined in Article 9, Section 9.22.2. of the City’s UDO. 

Chairwoman Butler read the requirements of the board during the hearing process, and reminded them of the requirement to state any conflict of interest. Ms. Johnson stated for the record that the applicant is Margaret McMann, who also serves on the BOA, however the alternate board member will be taking her place on the board for this hearing. Chairwoman Butler then swore in Ms. Johnson.

Ms. Johnson presented the application and staff report for the requested additional signage square footage at 705 Durham Road. Ms. Johnson outlined the identifying information regarding the parcel and the specifics of the request by the applicant. 

Ms. Johnson read the required findings which must be affirmed by the Board in order to grant the requested expansion of the existing non-conformity. They were:

(1) Unnecessary hardship would result from the strict application of the Ordinance. It shall not be necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the property.
(2) The hardship results from conditions that are peculiar to the property, such as location, size, or topography. Hardships resulting from personal circumstances, as well as hardships resulting from conditions that are common to the neighborhood or the general public, may not be the bases for granting a variance.
(3) The hardship did not result from actions taken by the applicant or property owner. The act of purchasing the property with knowledge that circumstances exist may justify the granting of a variance shall not be regarded as a self-created hardship.
(4) The requested variance is consistent with the spirit, purpose, and intent of the Ordinance, such that public safety is secured and substantial justice is achieved.

Ms. Johnson then outlined the facts presented in the application and staff report as pertains to the identified findings above. She asked if there were any questions about her report – there were none.

The applicant then came forward to speak.

Ms. McMann addressed the board and informed them of her retirement from the Tourism Development Authority, but that she was working on this project prior to her retirement and felt that she needed to be present to see it through. She continued that there is a member of the TDA Board in the audience, Herman Gentry. Ms. McMann stated that the City staff worked with her to measure the building and provide for the maximum signage possible under the ordinance. Ms. McMann stated that she ultimately decided 8’ X 4’ was what was needed for this space. She then directed the Board to the sign she brought into the room as evidence of the first sign installed on the property, which was compliant with the maximum allowance. She stated that this sign was not well received, with many comments about the inability to determine what it said. She continued to say that the new sign was much easier to see and that there were many comments made about the clarity of the new 8’ X 4’ sign.

Ms. McMann stated that she spoke with property owners of buildings nearby and everyone thought that the new sign looked attractive.

Ms. McMann stated that she took black paper and put it on the side of the building and drove down the road to see whether it was visible. She said that was how they arrived at the size they did. Ms. McMann continued that after she called Ms. Johnson and told her they put up the new signs she was informed by Ms. Johnson that the signage is too large. Ms. McMann stated the she agreed it was too large and then asked for the variance. She stated that staff tried to assist them in planning and that this was simply a mistake due to a number of projects going on at one time. She stated that she was aware the maker of the sign received that same copy of the maximum allowance that she did, but that they ignored it and did what she asked instead of what the email directed. 

Ms. McMann continued that this building is in the path for potential demolition as a part of the planned Madison Boulevard project, at which point it may be a moot point. However, she said that she believed this did not do anything to mess up the look of this area.

Ms. McMann also stated that signage on the lawn was not possible due to the ROW and parking lot locations and that this was the reason additional wall signage was necessary.

Ms. McMann then asked if there were any questions from the Board.

Board Member, James Reardon, inquired what the ruling was from the City. Ms. Johnson stated that there is a requirement that secondary wall signage not exceed ½ square foot for every linear foot of wall frontage. She stated that she did not have authority to grant any additional signage allowance without the variance approval from the Board.

Mr. Reardon continued by asking if a different sign would have been permissible. Ms. Johnson said they could have done a different sign. Ms. McMann again directed the Board to the vertical orientation sign brought in as an example of a compliant sign for the property.
At this point, Board Member, Jermaine Wallace, stated that he agreed the original sign was not legible.

Ms. McMann stated that they (TDA) put the cart before the horse in putting up the sign before asking for the variance, but they had originally put up a sign that would be appropriate and then changed it because of its inability to be seen from the road.

Board Member, James Reardon, said that he understood and agreed that the new sign was more legible. He continued to say that he however, wondered if another sign could have been created that was more legible, but still within the allowances of the ordinance.

Chairwoman Butler stated that she did the math and the sign is 6 inches over on both sides.

Board Member, Jermaine Wallace, restated that the issue is that you can’t see the sign that is compliant with the ordinance.

Ms. McMann stated that the design was chosen to make it attractive.

Board Member, James Reardon, stated that he agreed that the sign was attractive, but that he wanted to know again what the ordinance says. Ms. Johnson restated the ½ square foot allowance for each linear foot of wall frontage, which equated to 25 square feet for this property, while the sign installed was 32 square feet. Mr. Reardon then asked what the unnecessary hardship was for this case.

Chairwoman Butler stated that the applicant had information in her report. Before she could finish, Ms. McMann stated that the hardship is having something visible to the public. Chairwoman Butler then stated in the application the hardship results from conditions that are peculiar to the property – ‘This property sits far back in the corner of an intersection and there are other buildings closer to the road that block the building until you are almost at the turn-in. Due to the property line being the front sidewalk, we are not able to put any signage in front of the building.”

Board Member, Cristina Adams, stated that the issue is with the number of notices given about the appropriate size of the signage and the finding that says the hardship must not be of the applicants own doing. Ms. Adams continued that she understood it was overlooked, but she was not sure that the Board could find the hardship was not of the applicants own creation when they knew the size it should be. She stated that she agreed the new signs looked good, but she did not know how to get around that finding given the facts.

Board Member, Jermaine Wallace, asked was it really the applicant’s fault when the sign maker was given the dimensions allowed and created the wrong sign size anyway. He stated that it was not the fault of the applicant because they did not make the sign. He continued that the maker of the sign knew the correct size and made it anyway. 

Board Member, Cristina Adams, stated that she understood Mr. Wallace’s comment, but still felt the applicant was ultimately responsible for having the sign put up on the wall.

Ms. McMann said that the sign maker could possibly have made alterations to bring the sign into compliance, but did not know if the sign would be as visible if they did.

Chairwoman Butler asked what were the two different sizes of sign.

Ms. McMann said 22 square foot and 25 square foot. 

Ms. Johnson said that while she had been to the site and estimated the distance with Ms. McMann, she wanted to return to her office and use the information on the tax card for the property to verify the measurement and thereby verify the maximum allowance. She stated that she confirmed both sides of the building measured to 25’ in length and therefore the maximum signage allowed on either side would be 25 square feet.

Chairwoman Butler stated she felt the applicant had advanced notice and was given as much leeway as possible in the measurement, with an insignificant difference between the allowed size and the size created. She said that while she does not make signs, she has done graphic work for more than 30 years and there are tools to adjust fonts by half steps to make things work. She also said that on the flip side of this discussion, she also noticed when the new sign went up and agreed that “finally, they have a sign you can see!” She stated the she felt the size of the sign was congruent with the average size of the signs in that area. She stated she was wondering if the signs could be removed and cut down to meet the maximum requirement.

Ms. McMann stated this would depend upon the definition of “huge expense.” She stated that the installer, Rainey Hester” has charged $250 per installation. She also stated there might be additional charges from the sign company (R&S), who might say that they are better off to start from scratch. She said that signs cost in the neighborhood of $500 and TDA is a non-profit organization with the only income coming from the occupancy tax of hotels.

Chairwoman Butler stated that this was not a part of their criteria. Ms. McMann agreed, but stated that the TDA building was a service to the community and the sign was not a hazard. She continued that unless someone measured it, she felt no one would know.

Chairwoman Butler agreed that the signage is proportionate to others in that vicinity.

Chairwoman Butler then said that the Board needs to decide if the request meets the criteria and directed the Board back to that as she read aloud. 

With regards to the hardship finding, she stated that she felt the financial hardship was what was to be considered there. With respect to the conditions peculiar to the property, Ms. Butler stated that the applicant has pled that this is a busy intersection that cannot be seen until you are right at it and that was not of the applicant’s own doing. However, stated Ms. Butler, she did create the hardship by not paying attention to the details. She continued that this information applies to the third finding of the applicant not creating the hardship on their own. She stated that if you feel the hardship is created by the intersection then it is not of the applicant’s own creation. However, if you feel the hardship is in a lack of planning, it would have to go the other way.

Board Member, James Reardon, said that he felt like that third finding is really where the question lies; did the applicant thumb their nose at the rules because they thought they could get a variance or not. He then addressed Ms. Johnson and asked if it was a “bone of contention” with the City that the applicant “thumbed their nose” as the rules despite the emails that gave them the appropriate information. Ms. Johnson stated there was not a “bone of contention” and there is no reprimanding, it is simply a fact that the sign does not meet the requirements she (Ms. Johnson) cannot sign off on a permit for a sign that is larger than the ordinance allows. She stated that the variance is the only way that she can issue a permit for the sign.

Mr. Reardon then asked if the sign was up without a permit. Ms. Johnson stated that was correct. 

Chairwoman Butler then asked if the appropriate procedure is to request the variance and then install the sign. Ms. Johnson confirmed.

Ms. McMann then interjected that there had been questions about the signage for the previous business at this location, “Kimbrough’s Florist.” She stated that business had a black awning with white lettering on the awning. She stated that when the building was renovated, the awning was replaced with a metal structure that cannot be written on. She stated that she priced a canvas awning and it was going to be $4,500. She continued that she agreed if they had not allowed the size to slip by while juggling other projects and then it was too late.

Board Member, James Reardon, asked if a permit was obtained for the sign that was in the room for viewing (the original sign for the property). Ms. Johnson stated that the application was submitted and the signs installed, but the permit was not issued because Ms. McMann indicated they were going to have to make a change and would let her know the dimensions of the new signs.

Mr. Reardon then restated “so they made a change afterwards and then asked for the permit? So they knew they were outside the allowance before the permits were issued?” Ms. Johnson stated that she could not speak to that. Ms. McMann said that they counted bricks and didn’t pay attention to the size because they needed the signs immediately. She continued that it was after this that Ms. Johnson emailed her to inquire about the dimensions of the newly installed signage and determined they were too large for the wall.

Chairwoman Butler then stated that to the point about the size, 3” on either side would not make a huge difference. She continued that when you look at the sign, it is just 6” on either side.

Board Member, Jermaine Wallace, stated that cutting off the 3” on either side would make the board very close to the words. Chairwoman Butler agreed, but stated that you could adjust the font. Mr. Wallace retorted that there would likely be a need to completely reprint the sign to do that, which was an added cost.

Ms. McMann stated that the sign does not look too large for the location, it doesn’t look out of place, it does not distract drivers, etc. Board Member, Jermaine Wallace, stated that her sign was perfect, unlike the pawn shop signage that was digital and flickered. Ms. McMann stated if the State would allow for visitor’s center signage on their ROW, that would alleviate some of the issue.

Board Member James Reardon then said,” So would we be looking to make a motion to pass the variance and allow this?” Chairwoman Butler said, “We are at a point, yes, and now is the time to say anything that you need to say.”

Board Member, Katherine Liggitt, said that she felt there was some issue with the sign and a bigger problem because of the nature of the signage for a service instead of a business. She then said that she was interested in the nature of the ordinance and the difference between types of business, or signage vs. art, or if aesthetics factor into the allowance.

Ms. Johnson said there is nothing in the ordinance that regulates the aesthetics of the signage allowed, because they legally cannot. She continued that when she is looking at an application, she does not look at the color, the font, the decorative elements, etc., just the size and location. She also stated that if words are painted onto a building in an artistic manner they are still considered signage, not a mural. She also addressed some other signage in the area that might seem larger and therefore out of compliance. She stated that it may sometimes be that the sign is old and was allowed under a previous ordinance that allowed larger signage or it may be that the placement on the building or the design of the building gives the impression the sign is larger, when it is not.

Chairwoman Butler asked if it was appropriate to ask the attorney’s advice on the decision, since it was a quasi-judicial decision that was subject to appeal.

Attorney Brady Herman said that he can give advice on legal standards, but he cannot be involved in the heart of the discussion itself. He said the board was doing a great job of evaluating each of the standards individually.

Chairwoman Butler asked if anyone would entertain a motion. Board Member, James Reardon, motioned that the Board “pass the hardship and allow it to stay up.” Chairwoman Butler restated that the motion was to grant the variance and allow the sign to remain up. She asked for a second. Board Member, Jermaine Wallace, seconded the motion. Chairwoman Butler asked all in favor to raise their right hand. Kim Fox, James Reardon, Martha Butler, and Jermaine Wallace raised their hands.

Ms. Johnson stated that in order to grant a variance you must have a 4/5 majority. She conferred with the attorney regarding the count for the meeting and the pair agreed that they thought the needed majority was met with the vote as cast. Ms. Johnson stated she had no other business for the Board.

Board Member James Reardon moved to adjourn. Chairwoman Butler used the gavel to signify the end of the meeting at 7:40pm. 

***After the meeting, Planning Director Johnson contacted the City Attorney because she realized after the meeting that there was never a call for a vote in the negative or confirmation of the intent of the vote of the remaining two members of the board during the meeting. She was unsure if the vote had actually been a super majority as required. After some discussion and consultation with other members of the City’s law firm, it was decided that it would be most appropriate to reconvene the meeting to have another vote to clarify and ensure the record accurately reflected the intent of all board members in attendance. The date of September 17th, 2020 was selected and appropriate notice given to neighboring property owners of the meeting.***

Prior to the meeting, Margaret McMann contacted the Planning Director to inform her that she would be unable to attend the meeting due to a family emergency. Ms. Johnson emailed the Board members and attorney to notify them of same.

Chairwoman Butler called the meeting to order at 7:04pm on September 17th, 2020. In attendance were the same members as present for the August 28th, 2020 meeting. 

Chairwoman Butler asked the Board to state their name for the record and asked any members of the public wishing to speak to sign in on the sheet provided.

Chairwoman Butler continued by going through the rules of procedure for quasi-judicial hearings and asking any member of the Board that had engaged in any conversation about this meeting outside of the hearing to please divulge that information.

Chairwoman Butler stated that she spoke with Claudia Berryhill over the phone to explain the reason for the second meeting and vote, as she is the Chair of the TDA Board. Ms. Butler continued to say that the two of them are friends and attend the same church, but did not feel that would have any bearing on her objectivity. She then asked if there were any other comments from other Board members. There were none.

Chairwoman Butler continued through the summation of the process of the meeting and asked anyone wishing to address the Board this evening to come forward to be sworn in. Claudia Berryhill came forward and was sworn in. 

Chairwoman Butler asked if Ms. Johnson had anything to present. She stated she did not.
Chairwoman Butler asked Dr. Berryhill to go to the podium and address the Board. Dr. Berryhill stated she was unable to attend the previous month’s meeting because she was attending to other commitments. She provided the Board with a brief history of the building and the purpose of the TDA in moving into the location. Dr. Berryhill commented on the location of the building on the property and its distance from the road and that the previous signage was constantly commented on as being illegible. She asked the Board to consider the importance of people seeing the building and knowing what it is and ended with an invitation for all to come visit the building.

The Board thanked Dr. Berryhill for her comments and Chairwoman Butler reminded the Board of the findings required to grant a variance by reading each aloud.

Chairwoman Butler called for a vote on the original motion – to approve the variance. She confirmed with the attorney that anyone that abstains from voting will not count as an affirmative. She then asked all those in favor to raise their right hand. Kim Fox, James Reardon, and Martha Butler raised their right hand. Chairwoman Butler then called for all those opposed to raise their right hand. Katherine Liggitt, Cristina Adams, and Jermaine Wallace raised their right hand. The vote was 3 in favor and 3 opposed. A super 4/5 majority was required to grant the variance, but was not achieved by the vote. The variance was not granted.

[bookmark: _GoBack]There being no other business for the Board, Chairwoman Butler called for a motion to adjourn. Board Member James Reardon made the motion. Katherine Liggitt second the motion. Meeting adjourned.

Respectfully submitted by:


_______________________________
Lauren W. Johnson
Planning and Development Director
Roxboro, N.C. 



